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DEPARTMENT OF STATE

Washington, D.C. 20520

August 3, 1971

UNCLASSIFIED (when separated
from SECRET attachment)

MEMORANDUM FOR INTERDEPARTMENTAL POLITICAL-MILITARY GROUP

White House = Colonel Richard T. Kennedy
OSD/ISA/NESA - Mr. Lawrence Eagleburger
0/Jcs - MGen R. F. Schaefer

CIA - Mr. Bruce Clark

ACDA = Mr. Albert M, Christopher
NSC - = Dr. Michael Guhin

UsIa - Mr. Joseph Hanson

OSsT ~ Dr. Vincent McRae

SUBJECT: 1925 Geneva Protocol

There will be a meeting of the IPMG on Thursday,
August 5, 1971, at 2:30 p.m., in Room 7516, New State.

) The purpecse of the meeting is to approve the final
draft (attached) of a reply to Mr. Kissinger's memo-
randum of June 28, subject as above.
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e Interdepartmental Political-
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i _Attachment:
As stated
CC: OSD/ISA - -LtCol John Nolan H - Mr. John Leahy
JCS - Col George Balzer IO - Mr. Richard Brown
ACDA = Mr. Bowman Cutter PM - Mr. Joseph Wolf

L = Mr. Richard Baxter

PM:SBThomsen:res
8/3/71 x 20440
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from SECRET attachment)
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THE 1925 GENEVA PROTOCOL

A. INTRODUCTION

In response to Mr. Kissinger's memorandum dated June 28,
this memorandum reviews pertinent background information |
(Sections B and C) and discusses the underlying question
of whether or not at this time we should continue to preserve
the option to initiate the use oflﬁﬁs and herbicides in war
_(Sectidn D). The answer to this question will depend upon
weighing the military utility nf this option against the
political costs of maintaining it. One of thé major elements
to be4consideréd in arriving at a final decision--the alter-

native methods that are available for implementing a

. decision--is discussed. in Section E.

B. BACKGROUND

1. The Senate Féreign Relatibns Committee's (SFRC)
‘hearings on the 1925 éeneva Protocol were éompleted on
. « 1
March 26. The'focus of the debate was on the Administra-
tion's position that the Protoqpl should be interpreted as
not covering riot control agents (RCAs) and chemical herbi-
cides and, therefore, as noﬁ érohibiting the first use of
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2. A substantial majority of the SFRC favors U.S.
adhércnce to the Protocol, but disagrees with the Adminis-

tration's position on RCAs and herbicides. A majority of

- -

the Senate may also disagree.

3. Senator Fulbright has written the President requesting
him to reconsider the Administration's position, indicating
that unless there were some change no further action would be

taken by the SFRC at least until the Administration's

announced study of the post-Vietnam military utility of RCAs

and herbicides (NSSM 112) was completed and made available

""._(Tab A). . S e

4., On April 15, a nonsubstantive reply was made to

Senator Fulbright's letter, ihdicating that this matter would

- be brought to the attention of the President (Tab B).

5. By memorandum dated June 28, Mr, Kissinger requested’

~a careful review of the situation, alternative responses

(including advantages and disadvantages), add»agéncy positions

for the Presidenﬁ'§ consideration by August 1 (Tab C).
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6. The NSSM 112 study is expectéd to be completed in
mid-October, 1971 - This will include a progress report on

DOD's 1nLerna1 study on military utility of herbicides.

‘DOD's study on the ecological and physiological aspects of

hérbicide use, conducted by the National Academy of |
Scisncs (NAS), will not be fully completed bsfore the spring
of 1972, at the earliest.-

7. However, there are indicatisns at this time that
these studies, in progress since April of 1971, will not

result in substantial alteration to the conclusions of the

response to NSSM 59 (Tab D) relative to the utility of RCAs

~and herbicides in Vietnam. Unless'these studies lead to a

substantial change in the conclusions of the NSSM 59 response
or alter the general extrapolations concerning military
utility discussed in this report, neither of which is
expected, the basis for making a decision on the RCAs and
herbicides issue and the issue itself will ﬁot be changed
iy . 3

from the present.

8. Senators.Nelson, Hﬁmphrsy and Brooke havefintroduced

resolutions in the .Senate on this subject. The Nelson

resolution (Tab E) proposes that our ratification be
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accompanied by a formal underétanding to tbe effect that the
Protocol covers chemical herbicides. The Humphrey resolution
(Tab F) is designed to demonstrete, before the resolution of
ratification is submittéd for a floor vote, how the Senate
lines up on the question of whether the Protecol should be
construed to cover RCAS and chemical herbrc1des. The Brooke
resolutlon (Tab G) would also be a scparate sense-of- the-
Senate resolution to the effect thaL the dlspute over RCAs
and herblcldeq should be referred to the International Court
of JucLlce (ICT); that we should be bound by its decieion
with respect to other parties aceepting it; but that if the
ICT finds that the agents are not eovered by the Protocol,
we should seek an interpational agreement banning their use
in wér. | H

9. On July 16, Senator Fulbright noted on the Senate
.floor.the absence of a.substantive reply to his letter and
cOmmenbed on indications that centinued use of herbicides in

3

Vietnam is being -considered by the ~Administration (Tab H).

10. On December 26, 1970, Lbe White House announced
Secretary Laird's report that an orderly yet rapid phase-out

of the herbicide operations in Vietnam had been initiated.
Approved For Release 2002/05/17 CIA- RDP73800296R000400010031 -3
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Tn February 1971, MACV announced the'termination of the use

of herbicides for anti-crop operations and of the use of

fixed-ﬁing aircraft for defoliation missions.

11. Durlng this phase -out period, herbicide use waé
festricted to perimeters of fire bases and U.S. 1nstallaLlons
or remote, unpopulapgd areas. There have been no U.S.

herbicide operations since May 1, 1971, though authority

to extend the phase-out period until December 1 (for use of

‘herbicides by helicopters and ground-based spray equipment

as needed avound fire bases and installations) has been

requested and is pending decision.

C. CONGRESSIONAL SITUATION

1. It is forecast.by the SFRC that:

-- The Protocol would fail to receiﬁe altwo-thirds
majo?ity with the Administration's interpretation excluding
RCAs and herbicides. . )

-~ The Protocgllwould probably fail to receive the
Senate's advice and consent to ratification'@ith an under-

standing including RCAs and herbicides as long as the

Administration remained opposed to including these agents.
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~~ If the Administration endorsed an interpretation
of the Protocol to include RCAs and herbicides, the Senate

would almost undoubtedly vote by a majority of two thirds for

-

ratification.
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2. Rather than risk U.S. failure to ratify the Protocol
a second time, it is unlikely that the Protocol will be
feportéd out in the near future unless there were a change in
the Administration's position. If, however, there werc a
p&olonged deléy without a change in the Administration's
p051t10n (e.g. beyond January of 1972), the Protocol might

be reported out by the SFRC with some understandlng contrary
that of

to/the Administration —or the Senate maj make its views known -

‘in a sense~of-the-Senate resolutionf Even if it were reported
out with an-understanding contrary to the Administrgtion*s,

it is unlikely that it would be brought to a vote by the

. Senate leadership without some chahge in the Administration's

’position on RCAs and herbicides which would probably receive

a two-thirds majority.

D. THE UNDERLYING QUESTION

1. Several alternatives for responding to the letter
from Senator Fulbrightvare discussed below in Section E.
"The choice among them requires a fundamentalldécision on

the underlying queutlon of whether or not at this time we

wish to contnnue to plcsorve the option to initiate the

use of RCAs and herbicides in war. _
Approved For Release 2002/05/17 : CIA-RDP73B00296R000400010031-3
el s

Y | P UL




ce S dad s JETET ATk e T e
v

Approved For Release 2002/05/17 : CIA-RDP73B00296R000400010031-3

SECRET

"2, Substantively speaklng, the question turns on
whether or not the military utility in retaining a first-
use option for RCAs and herbicides outweighs the political

costs of preserving this option.

3. Military Utility
a. Herbicides

The util?ty of herbicidal defoligtion_in Vietnam
to increase vertical visibility and enhance aerial observa-
tion (thus aiding in the detection éf VC/NVA base areas,
'infiltration routes, firing positioqs, and ambush gites) is
well documented. |

There are field intelligence evaluations stating
-that gselective anti-crop operationslhave complicated the
enemy logistic situation and required the diversion of sub-
stantial numbers of combat tfoops to food production. There
have also been reports that crop destruction has had a net
adverse effect on pécification‘and a number of U.S. CORDS
-officials recommendgd its discontinuance. |

. 4
.~ Extrapolating our Vietnam experience to other

possible areas of conflict, it can be said that herbicides do

provide a unique capability to affect defoliation over very

large areas to search for and detect by aerial observation,

(for éwﬂyetéForela@egseﬁmmsmf Clm-ﬁDWQB@GZ%ROOMOOMOOM -3
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and base area@ while not requiring the presence of friendly‘

ground forces at the time of application. For small area

coverages (e.g., base perimeters) herbicides do not provide'

any unique capability, though. they are in some instances
the most cost-effective. In wide area application, effective
dissemination of herbicides requires air supremacy and suf-

ficient lack of encmy mobility or a sufficiéntly'staBilized

military situation to allow the time for .herbicides to become

effective.

- b. Riot Control Agents
U.RCAS have been widely used in combat operations
in Squtheast Asia since 1965%. 'Ingthis environment, against
an enemy with little protective.équipment or retaliatory
capability, the military utility is unquestioned.
The general categories Qf uses havebpeen (a) for

area denial to unprotected enemy personnel, (b) for fire

suppression and to cause confusion, (c) for enhancing the

‘ . 3 . K3
effectiveness of other weapons in attacks on bunkers or en-

trenched forces, (d) for reducing damage oOr casualties, and

td

*While no precise data on past or present usage is avail-
able, the figures on procurement and issuance to Southeast
Asia are at Tab I.
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(e) as a search weapon. In Southeasﬁ Asia, RCAs are used

as a normal component of the combat power available to
commanders. RCA use has on a number of occasions been the
decisive factor in the successful recovery of downed ai&-
cfews who come under enemy attack. It has also resulted in
significant reductiop in U.S. and allied casualties when the
enem& was entrenched or in bunkers. RCAs serve as a unique
alternative to other mﬁeitions in that théy provide a non-
lethal "search' capability to the commander in the field.

Even screening smoke cannot offer this flexibility in that

it is often lethal in enclosed areas and does not necessarily

. force the occupant from his positidn as do RCAs. The Working

Group was unable to quantify the frequency with which these
gengral categories of uses héve occurred.

RCAs afe only effective when the enemy has no
respiratory protectién. RCAs a:e'not 1ike1y to confer any
net advantage to U.S.-forces in combat actio&s against.an
enemy which has a comparable capability to use these agents
in retaliation or to defend against them (e.g., the USSR,

Warsaw Pact, and PRC). If the initiation of RCA (br herbi-

cide) use resulted in retaliation with lethal or incapacitating
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agents in conflicts with the USSR or'Warsaw_Pact nations
(who consider RCAs and herbicides as an elemeﬁt of chemical
Warfaré and whose combined offensive and defensive capabili-
ties and the ability to'operaté in a toxic environment
Ip¥obably exceeds that of U.S. forces and undoubtedly.exceeds
that of our allies),\U.S. and allied forces gould be placed
at a.military disadvantage.

The military advantages.of RCAS against a
guerrilla-type operation (and of he;bicides in geographic
areas ;imilar to Vietnam) may be comparable to those cxperi-
enced in Vietnam although these may be short-lived if other
. nations elect to treat their use aé.the iniﬁiation of chemical
warfare and retaliate with chemical agents (either lethal or
incapacitating) or develop aﬁ effective defense. - The initia-
tion of chemical warfare in such cases could also place U.S.
forces at a disadvanfage since‘thé structure of the U.S.
military establishmgﬁt-even when conducting.fn anti—guérrilla
campaign makes it extremely vulnerable to chemical attack.

" There may be, however, militaryn;political and propaganda in-

hibitions against the initiation of chemical warfare by

Approved For Release %@@(‘7} %@-%%BOOZ%ROOMOOM0031-3
- a '&w s i % kg ! )



o SECRET

-

Approved For Release 2002/05/17 : CIA-RDP73B00296R000400010031-3
10B

guerrilla forces and the experience in Vietnam has illustrated
a case of RCA and herbicide use without escalation to lethal
or incapacitating chemical weapons.

-

[
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4, Political Costs

The Vietnam experience suggests that eﬁtensive use
of herBicides may carry high political costs in terms of
impact on public opinioh at home and abroad* and some ndlitif
cél costs in ﬁerms of impact on civilians in combat areas.
The en§ironmenta1 effects of herbicide usage can range from
insignificant to widesprend depending on thelterrain, the
type used, the extent and type of uéage,‘énd the precautionary
and reparative measures taken. The environmental and physio-

logical etfects of herbicide usage in gencral and specifically

in Vietnam are currently being studied by the National

‘Academy of Sciences at the request of Congress, with the con-

A3

currence of the Administration. Though a progress report is
expected in March, 1972, the full study is not expected to be
completed until much later.

To continue fo preserve the option to initiate the
use of RCAs and herbiéides in armed conflicfs woul.d prnbably

4

result in continuation of the impasse with the STFRC over

“State and ACDA called attention to the frequent criticisms’
in the CCD and the .UNGA of such use and to the considerable
vocal domestic oppoqition to. the use of herbicides on ecological
grounds.

Approved For Release ﬁ%zt ,J' EZI\&-RDP%3800296R000400010031 -3
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_ ., even
ratification of the Protocol, but might/lead at some point

to their reporting it out in a form directly contrary to the
Administration's position. The latter development could
result either in a -failure to obtain the requisite consent

of the Senate to ratification or, if positive Senate action

resulted, would make it impossible for the Administration to

~

comﬁlete the ratification process without reversing its
position. |
Failure of the U.S. to ratify the Geneva Protocol

would za) detlate domestig and intefnational expectations
arouséd by the_President's decisions of November (1969) and
~could undercut the net political imﬁact of fhese decisions
since the Protocol is basic to these policy decisions;

(b) leave the U.S. (which originally sponsored the Protocol)
the only importanﬁ country that has not become a 'party to it

~ : probably

(there are presently 95 parties); (c) / continue to
deprive the U.S. of aAtreaty undertaking byﬁfthers not.to use
chemical or biological weapons against the U.S.; and (d) be

used by some countries for political or propaganda purposes

to cast doubt on U.S. policy in this area.

. SECRET
Approved For Release 2002/05/17 : CIA-RDP73B00296R000400010031-3
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The U. S. is negotiating at the Geneva Disarmament
Conference a BW convention that would commit others to.follow
a policy on BW and toxing similar to that which the»U.S.
adopted in 1969. As currently being negotiated, this éw
coﬁvention woﬁld rely on and not duplicate or affecﬁ the
Protoéol's prohibitions on use. The negotiations with the
Soviets and Warsaw Pact coﬁntries are moving forward, and
U.S. delay in ratification of the Pfotocdl has not compli-
.cated this process to date. We havg no positive indications
as to ;ﬁathpositions'the non-aligned.nations will take on
" the Bwiconvention with or without U.S. ratification of the
Geneva Protocol.

Should it become possible to ratify the Protocol
with the Administration"s interpretation that it-does not
prohibit the use of RCAs and herbicides in war, the U.S.
interpretation would still be contrary to that of most of the
other parties who have.expressed their.viewi on the subject of
RCAs and herbicides and, therefore, could draw wide criticism
by such countrieé-though possib%y'less than c§ntinged failure

to ratify the Protocol at all. Ratification on this basis

might also lead to a request for an advisory opinion of the

InLernzﬂpwwéh Ko Releasd zd@@dssvw éllxcﬂﬂmséwgbemldom@hably be

n
nr’hrm-r'ca nt 1opact 10 our 'DOSltlon on 'RCAS’ and WOUld ln any
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event highlight our dispute with other parties on this
matter. (While such an advisory opinion would not be
legally binding on the U.S., we could not ignore it without
undermining our general efforts to strengthen international
léw and encoufage use of the ICJ.)

| Ratification in a manner preserving'a first-use
option for RCAs and herbi;ides would not make the Protocol
as good a legal and psychological bérrief against chemical
-warfare as would ratification on the basis that it provided

.a flat '"no gas in armed conftiict® firebreak. Under reserva-

tions taken by a number of parties (including members of the

. Warsaw Pact), our use of RCAs or.héfbicides'against them

could legally relieve them of their responsibilities under the
Protocol toward the U.S. and our aliies and could provide them
& justification fdr escalation to chemical or biological war-
fare 1f they so desired.

While many cbqntries wéuld welcome'a modification of

o <
our views on the use of RCAs and herbicides, a . change in the
U.S. position éould cause some gension with those countries
to that of the U.S.:

which have taken more or less similar positions/(i.e.,

Australia, Japan, Portugal and the United Kingdom), depending

>
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on how the U.S. écfually modifiea its position¥
general :

5. In summary, the/arguments favoring preservation-at
this time of the option to initiate the use of RCAs and
herbicides in war are aglfollows: -

-~ The military use of RCAs and herbicides has
dmonstrated military utility and saved U.S. and allied

in purely military operations.
lives in Vietnam/ This utility might be extrapolated to
analogous conflicts in the future.

-~ RCAs are useful in situations where the adversary
igs intermingled with the civilién pdpulation and the battle-
field- is unéefined.

-- A change in our p?esént,position, while it may

not legally prohibit continued use of RCAs and herbicides in
Vietnam, would pave the way for increased domestic and inter-

national pressure to stop the use of these agents in Southeast

Asia.

_ ¥Australia and Portugal joined us in voting against the
1969 UNGA resolution interpreting the Protocbl to cover RCAs
and herbicides. Ratification proceedings in the Japanese Diet
made clear the -Japanese position that the Protocol did not
cover RCAs; while thc Japanese agree with us on herbicides,
they have not taken this position publicly. The former Labor
Government of the UK took the position that CS (as distin-
guished from earlier types of RCAs) was not covered by the
Protocol; the UK has ‘taken no public position on herbicides.

Approved For Release 2902/05/137]?:ﬁ%,-lRDP73800296R00040001 0031-3
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- Tt can be considered incdngruous to allow the
controlled use of RCAs and herbicides domesticélly whiié
prohibiﬁiﬁg similar and different uses in war for the pur-
poses of conserving- U.S7 lives.¥® (The Protocol would )
pfobably not"pfohibit the use of RCAs for riot contrbl
purposés nor the use of herbicides fér vegetation clearance
on U;S. bases.) .

-- Though no substantial change in our current

assessments is expected, deferring a definitive choice on

this question would enable the Administration to take advan-
tage of whatevé? additional light might be cast on this
.subject by the studies referred to in the background section.

6. The general arguments favoring relinquishing the
option to initiate the use of RCAs and herbicides in war can
be summarized as follows:

-- It couldAresult in securing Senate advice and
consent fo.ratificatibn of the Protocol, which would a) ful -
. , a

£111 domestic and international expectations, and b) provide

*ACDA msserts that military uses can be readily distin-
guished from controlled domestic uses of similar agents as the
latter uses arc far moxre 1imited in their objectives, subject
to the inherent limitation of what governments believe their
own citizens will tolerate, and do not involve the risks of
escalAPREYed FopRalease2002L050MT :GIN-RDP73B00296R000400010031-3

EN s PN

RRYNIATIIN EURN S RIS S 0



v

-

Approved For Release 2002/05/17 CIA RDP73BOOZ96R_000400010031-3

17

the U.S. with a treaty underfaking By others not to use
chemical oxr biological weapons against us.

-~ It would eliminate the international and domestic
political costs of'maiﬁtaining a position inconsistenf‘with_
Ehose parties to the Protocol who have expressed théir views
on the subject. It is not expected that the studies referred
to in the background section will result in a substantial
change in our current assessments.

-~ It could help reduce the chances that any form of
chemical weapons would be used in future conflicts while not

depriving us either of the right of retaliation or of main-

taining the capability to retaliqte with chemical weapons.

D. OPTIONS AND ALTERNATIVES

1. Option A.
If the decision is to continue to preserve the optioﬁ

to initiate the use of RCAs and herbicides in war, the

" alternative at this stage would be to inforfth Senator Fulbright

that the issues raised in his letter will be carefully con-
sidered in our current studies, of which the SFRC is informed,
and that the Administration's.conclusions will be forwarded

upon completion of this, review.
Approved For Release 2002/05/17 : CIA- R[?E,ZQQ,OOZQGR000400010031 -3
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The advantage of thié course'of action is that it
would keep our understanding intact, pending fﬁrther décision,
withouﬁ heightening the issue and precluding flexibility in
the future. Its disadvéntage is that the Administratién is
iﬁ effect deferring action on the Prdtocol until it éupplies
the conclusions of tpe studies under way (expectgd in late
l97i at the ear%iest).* ‘
2., Option B

If the decision is to express our Willingness to
relinquish the option to initilate tﬁe use of RCAs and
herbicides under the circumstances indicated below, there

. are four ways in which this might,bé accompiished, each with

distinct advantages and disadvantages.** However, all these

alternatives involve the following common denominators:

*Since Option A represents a 'no change in current policy"
option, there is only one alternative to be listed. The
aumber of alternatives to Option B is not to be considered as -
indicating the relative merit of either Option. The basic
decision is between Option A and Option B: ‘everything follow-
ing is concerned with techniques of implementing that basic
decision. ' :

*%The Working Group examined alternatives which treated-
RCAs and herbicides separately but considered that such
alternatives would be less legally and politically viable
than. the alternatives presented hercin and would have far
less chance in overcoming the impasse on the Protocol. (Cont.

page Afroved For Release 2002/05/17 : CIA-RDP73B00296R000400010031-3
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-~ All of them are cbntemplaﬁed as prospective
only, and need not imply that our past interpfetatioﬁs and
conducf have been contrary to the Protocol.

-~ We would reféin the right to retaliate in kind.

~-- The no-use provision would not cover the.use of
RCAg within our own pases for maintaining order, or the use

of chemical herbicides for control of vegetation within our

bases under the same restrictions imposed domestically in

‘the United States.

Alternative-1l: Reaffirm our current understanding of the

Protocol, but agree not to make first use of RCAs and

. chemical herbicides against states that officially confirm

they are bound on the same basis.* Other states could offer

~ For cxample, USIA considers that herbicides pose a sig-
nificant overseas public opinion problem, and offers two
alternatives which retain RCAs and drop herbicides. These
alternatives, which could be worth serious consideration if
RCAs are deemed too valuable militarily to give up, are:
1) The President could unilaterally renounce herbicides

‘as he did biological weapons. (Favorable public impact could

make it easicr to defend our interpretation en RCAs, using
our previous arguments excluding them from the Protocol.

2) The U.S. could take the position that herbicides are
covered by the Protocol, but RCAs are not covered. This
alternative would be very difficult legally and less striking
psychologically. .

*Both Alternatives 1, and 2 would be consistent with the
testinpproved FSeRslesise 30RMBEI7S GIR-ROFY 3B00358R000400010031-3
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confirmation either by notice to the depositary of the
Protocol (France) that they so understand the scope of their

obligations, or by an exchange of diplomatic notes with us

P

-

at our initiation.*

Pros:

a. It would insure that we would not eqd up with a
1egél obligation to exteéd the Protocol in this manner to
any party that did not have a compafab1e~obligation to us.

b. It would not, as a legal ma?ter, under cut the
position of those allies who have shared more or less similar

interpretations, although it could be politically awkward for

some of them if they did not plan to follow suit.

*The first method offers the advantage of making clear
that the understanding of the scope of the obligation is
multilateral in context and applies to all other parties to
the Protocol. However, some other states may object toO
notifying the depositary now of an interpretation they have -
maintained for a long period of time. The second method
offers the advantage of not requiring that other states notify
the depositary; since it could be accomplished by the United
States, as a new party to the Protocol, inguiring of other
parties whether they consider the Protocol to include non-
first-use of RCAs and chemical herbicides. The responses
would clarify our obligation with respect to each state
party, but this method might leave some ambiguity as to the
obligations of other states inter se. :

| Approved For Release 200&?5{1‘7 @%WGTOZ%ROOMOOMOOMQ
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Cons:

a. While our legal obligation to refrain from using
RCAs and herbicides in war would be limited to states who
confirmed their corresﬁbnding obligation to us, this igitiaj
tive would make it more politically difficult than it now is
to justify initiatiqg use against others with whom we have
no égreement. .

b. Some states would object to.becoﬁing party to any
-form of official declaration in4view of their established
positi;ns that the Protocol prohibits first use of KCAs and
chemiéal herbicides.

~Alternative 2: Reaffirm our currpht understanding, but

accompany United States ratification with a proposal calling

for an Annex to the Protocol;providing that first use of

RCAs and chemical herbicides is prohibited, which would come

into’ force upon adherence by a specified number of parties

to the Protocol.

Pros:
a. The United States could assure that a certain number
of states and their allies were similarly bound before being

obligated not to initiate use of RCAs and chemical herbicides.

*
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b. The Annex would enable the cdntracting parties to
share precisely identical restraints worked out in negééia-
tion, héving the full binding force of a treaty, and
avoiding any ambiguity regarding scope and applicabilié&
té allies. | |

é. This Annex would édnstitute a new treaty requiring
éubmission by the President to the Senate‘for advice and
consent to ratification.

b. Some states would object to  becoumiuy parties to a

new Annex in view of their established positions that the

. Protocol prohibits first use of RCAs and chemical herbicides,

especially since this procedure would require other states

to go through their constitutionally required internil

- mechanisms requisite to ratification of a new treaty.

t. The scope of‘the legal obligation between parties

‘to the Annex and nonpérties would be left unresolved.

k)

d. Since a significant amount of time mighf be required
for the parties .to the Protocol to adopt an Annex and there-
after for a sufficient number of them to ratify it before it

came into force, other states and domestic and international
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.public opinion (including the SFRC) mlght view this tactic
merely as a position taken in order to delay and p0551bly
totally to prevent the United States from ever being obligated
to give up RCAs and herbicides. )
| e. While bur legal obligation to refrain from uéing
RCAs agd herbicides in war would be limited by the terms of
the Annex, this initiative would make it more politically
- difficult than it now is to justify the initial use against
others with whom we have no agreement. Moreover, though we
would ;onsider there were no prohibitions on use until the
Annex came into force, it would be politically difficult to
: jﬁstify using these agents while suﬁporting.a ban on their
use. |

"f. Tt could not be changed without parliamentary consent

in some countries. .

Alteinative 3: Reaffirm our current understanding but state

that we would agree to abide by an advisory opinion of the
- . )

SECRET
o (-
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ICJ, to be requested by the United Nations General Assembly

or Security Council.® As an advisory opinion'cannot be
sought'by individual countries, a request would ha&é to come
in the form of a‘resolution of the United Nations Genefai
Aésembly or Sécurity Council, We could persuade a group of

friendly states to sponsor such a resolution and, if it were

~

adopted, declare that we would be bound by the advisory

\
opinion.

Pros:

a. 1t would provide the clearest legal basis of any of
AN

the alternatives for continuing to use RCAs or herbicides,

\ RN

*This does not include the qualification in the Brooke
resolution that we should consider the opinion binding only
"with regard to any other states adhering to the Protocol
and-accepting the Court's interpretation." However, the
Brooke resolution urges the President to take the initiative
in obtaining an early opinion and recommends that in the
event that the ICJ finds that either RCAs or herbicides are
not covered by the Protocol, the United States should initi-
ate international negotiations ‘to prohibit their use in

warfare. While the adoption of this resolution would not
present a legal obstacle to our continued use of these agents

in war pending such an advisory opinion, it would seem to
present a serious political obstacle to our doing so.

”
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and for defending our past pdsitions‘and practices, until such
time as an opinion was rendered. .
b. -It would highlight the President's support for
international law and use of the ICJ. )
| Cons: |
a. The discussion in the UNGA or SC of Whether to ask
for‘an advisory opinion céuld be the occasion for attacks
on our past and present use of'thesé agenfs. (In 1969, the
UNGA voted 80-3-36 to the effect that international law as

embodied in.the Protocol prohibits the use of any chemical
: {

and biological agents in war.)

b. Defending our present position in written and oral
statements during the ICJ proceedings might aégravate
domestic and international criticism of our present"bosition
and make potential defeat on the substance, which is very
likely, more embarraésing.

c. The use of tﬁe advisory opinion woﬁld be a preéedent--

- _ "

regardless of whether that opinion reflects the United States
position or not--for future use*of such a procedure on con-

trovdrsial treaty provisions which procedure may prove

contrary to U.S. intérests.
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d. It might be considered inconsistent with the
indications given in Secretary Rogers' testimony that he did

not at that time favor submitting the question to the ICJ.

Alternative 4: Announce that, while we continue to believe

that our understandings are legally and substantively

correct, we will hercafter treat the Protocol as prohibiting

the first use of RCAs and herbicides.®

Pros:

~

a. The SFRC would undoubtedly send the Protocol to the
Senatedfor a vote recoumnendiiy advice and consent
ratification.

b If the Administration opegly endorses this interpreta-
tion, the Senate in all probability would muster the

necessary two-thirds vote for ratification.

*This differs from the solution suggested in the Nelson
resolution, which (1) only applies to herbicides, and (2) would
requlre our instrument of ratification to include a formal
"understanding'' that herbicides are covered. No other party
has taken the latter step. 1

If Alternative 4 were chosen, it might be desirable to
take the initial precaution of secking a vote on the Humphrey
resolution so that we could tell.whether or not we could be
sure of obtaining the necessary two-thirds majority. (This.
would, howevcr also suggest that the reason for the Adminis-
tration's change in poeltlon was the Senate's overriding (Cont.

page 27)

m / r-'.ng\ AELRID €L
Approved For Relea%‘ , 5‘2/@'{” {C}ﬁR¥;73800296R000400010031 -3



an \ . E:s(t% .'.r,hx )lmaam
LT ) E‘ o ',;w\&’ Loy

RS2 P

-

Approved For Release 2002/05/17 : CIA-RDP73B00296R000400010031-3

27

f

c. Tt would avoid the complexity of the other
alternatives, and the difficulties of gettiﬁg other sﬁéfes
to accépt them, while still preserving our right to use
these agents against any other party that used them in war
aéainst us or-our aliies.

Cons:

é. Tt would be the most vulnerable of the four

alternatives to being interpreted as an admission that our

~ past statements and conduct have been wrong, and that the

TT

use of these agents in Southeasi Asia by the U.S. and
Austfalia was contrary to a widely accepted international
standard.
b. It could antagonize those allies and those Senators
who have supported the Administration's interpretatidns.
‘c. Compared to Alternatives 1 to 3, it would make it

more difficult to jdstify use against nonparties to the

Protocol and force the_issue_of such use more quickly.

4

views.) The Humphrey resoluution as currently worded, however,
would make it difficult to defeild past United States positions
and practices with respect to the use of RCAs and herbicides
in war.

- o :,_.;, i T&B mux .
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