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OPINION BY GREGORY C. BLACKWELL, JUDGE:

91  Marcella Burk, the mother of the children at issue here, appeals the trial
court’s denial of her petition to vacate an order terminating her parental rights.

On review, we affirm the court’s decision, finding that the court’s refusal to va-

cate on the grounds of unavoidable casualty was within its discretion, clear and



convincing evidence supported termination, and that the proceedings were con-
ducted within constitutional parameters.

BACKGROUND

92  These proceedings began when the state took emergency custody of two of
the three children at issue in a prior deprived case. That case was closed in
January 2020. The father of the two children was given custody and the mother,
Ms. Burk, was given supervised visitation only. This case began in April 2020
when a third child was born. Ms. Burk tested positive for methamphetamines at
the birth of the child, and it was revealed that the father was allowing Ms. Burk
unsupervised visitation with the older children. All three children were brought
into state custody and placed in foster care with two different paternal aunts.
93 In May 2020, the state filed a petition seeking to terminate Ms. Burk’s
parental rights on the grounds of failure to correct the conditions leading to the
prior deprived adjudication, a failure to provide proper parental care and guard-
janship, substance abuse, mental health problems, and threat of harm. Ms.
Burk failed to appear at her next scheduled hearing. DHS reported that Ms. Burk
had been referred to service providers but had not engaged in any services and
had inconsistent contact with DHS.

94  An individualized service plan was entered and the court conducted sev-
eral review hearings with no apparent progress towards reunification. Ms. Burk
appeared for some, but not all, of these hearings, sometimes in person and some-
times remotely. On August 13, 2020, Ms. Burk appeared in person with her

court-appointed attorney, who had been present at all prior hearings. The court



set pretrial and trial dates on the petition for termination on November 12th and
16th, respectively. The court’s order from the August hearing contains the stat-
utorily required language warning that failure to appear may result in termina-
tion.

95 Ms. Burk failed to appear at the pretrial hearing on November 12th,
though her counsel was present. Ms. Burk’s DHS permanency worker testified
that Ms. Burk had failed to correct the conditions of the prior adjudication and
that she believed it was in the children’s best interest for the court to terminate
Ms. Burk’s parental rights. Ms. Burk’s attorney did not cross-examine this wit-
ness, and, although she entered an objection as to the termination, she did not
offer any witnesses. In the review order entered November 12th, the trial court
struck the jury trial set for the 16th; however, a final order terminating Ms.
Burk’s rights was held in abeyance to ensure Ms. Burk, who had yet to contact
the court, DHS, or her counsel, did not appear for trial on the 16th. When Ms.
Burk failed to appear on the 16th, the final order terminating her rights was
entered the following day.

96  Sixty-four days later, Ms. Burk, who had obtained new counsel, filed a
petition to vacate pursuant to 12 O.S. § 1031, claiming unavoidable casualty.
She alleged that she had been aware of the pretrial hearing, had attempted to
attend remotely, but had been unable to do so due to technological impediments.
97  The court conducted a hearing on the petition, at which Ms. Burk testified.
She testified that she was unaware of the November 12th pretrial hearing until

she received a text reminder from her DHS contact the previous day. Ms. Burk



testified that she had attempted to attend the hearing virtually, using the “Blue-
jeans” app,! but had been unable to connect on the morning of pretrial, a fact
that she attributed to an inoperable internet connection, both at home and at
the city library. She testified that she had received a text message from her DHS
contact the day of the hearing or the day after, asking her to “follow up” regarding
her non-attendance at the hearing, but that she “didn’t see any reason to com-
municate with him further.” On cross-examination, the state elicited that Ms.
Burk had not attempted to call her counsel, DHS, or the court regarding her
inability to appear on the day of the pretrial or at any time before the upcoming
trial date. Ms. Burk also testified that she was not aware of the trial date and
could not recall the court telling her any dates at the last hearing she had at-
tended.

98  The court subsequently issued a detailed order denying the request to va-
cate. The court found that, under 10A O.S. § 1-4-905, the request to vacate was
not timely. The court also concluded that the claimed casualty was “preventa-
ble.”

19 From this order, Ms. Burk timely appealed. The state filed a response to

Ms. Burk’s petition in error but did not file an answer brief.

1 The Bluejeans mobile video conferencing application allows a party to connect via
tablet, phone, or other computer to join a virtual meeting. It has been used by the Oklahoma
courts during the Covid-19 pandemic to allow in-person hearings via videoconferencing,
pursuant to District Court Rule 34. The court’s order states that use of the app was allowed
but not mandatory in this case and that Ms. Burk had the option of appearing in person.
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STANDARD OF REVIEW

910 This appeal concerns the trial court’s denial of Ms. Burk’s motion to va-
cate. “We review ‘a trial court's ruling either vacating or refusing to vacate a
judgment [for] abuse of discretion.”” In re HR.T., 2013 OK CIV APP 114, | 14,
362 P.3d 666 (quoting Ferguson Enters., Inc. v. H Webb Enters., Inc., 2000 OK
78, 1 5, 13 P.3d 480, 482). “An abuse of discretion occurs when a court bases
its decision on an erroneous conclusion of law or where there is no rational basis
in evidence for the ruling.” Fent v. Okla. Natural Gas Co., 2001 OK 35, § 12, 27
P.3d 477 (citation omitted). However, in passing upon a claim that the procedure
used in a proceeding to terminate parental rights resulted in a denial of proce-
dural due process, we review the issue de novo. In the Matter of A.M., 2000 OK
82, 1 6, 13 P.3d 484.

ANALYSIS

10A0.8.§ 1-4-905v. 12 O.S. § 1031

911 We first address the trial court’s determination that Ms. Burk’s petition to
vacate was untimely. For the following reasons, we find that the petition was
timely filed and the trial court’s finding to the contrary was erroneous.

912 Section 1-4-905 of Title 10A concerns the notice that must be given to
parents in a termination proceeding and the consequences that may flow from a
parent’s failure to appear after notice is provided. Subsection A of the provision
notes that failure to appear after proper notice “shall constitute consent to the
termination of parental rights by the parent given notice.” 10A O.S.Supp.2014,

§ 1-4-905.



913 Subsection B concerns a parent’s ability to vacate an order of termination
“made pursuant to subsection A.” Subsection B states: “The court shall have the
power to vacate an order terminating parental rights if the parent whose parental
rights were terminated pursuant to subsection A of this section files a motion to
vacate the order within thirty (30) days after the order is filed with the court
clerk.” Because this provision was statutorily unavailable to the mother at the
time she filed her motion to vacate, she filed not under this section, but under
12 O.S. § 1031, which provides reasons that trial courts may vacate orders in all
civil cases. Subsection (7), which the mother proceeded under here and which
allows vacation “[flor unavoidable casualty or misfortune, preventing the party
from prosecuting or defending,” allows a litigant to file a petition to vacate for up
to two years after the entry of judgment. 12 0.S.2011, § 1038.

914 The first question we face is whether, in termination cases, Title 10A’s
provisions concerning vacatur supplement or fully supplant those found in Title
12. We hold that Title 10A’s provisions are supplementary and do not override
the vacatur provisions allowed by Title 12. Although a specific law will generally
apply over more general provisions, the maxim does not apply in situations
where the laws are not in direct conflict. Assessments for Tax Year 2012 of Cer-
tain Properties Owned by Throneberry v. Wright, 2021 OK 7, 16, 481 P.3d 883,
893. Here, although the provision of Title 10A allowing a motion to vacate within
thirty days duplicates a portion of the vacatur provisions of Title 12, it does not
directly conflict with them. Each allows a motion seeking vacatur to be filed

within thirty days of the judgment, and one allows a petition to be filed within



two years. Allowing the former does not directly conflict with permitting the lat-
ter. Each provision can exist without doing violence to the other, and we will not
therefore read one to nullify the other.
115 Nor do we find the sort of “irreconcilable conflict” required to “accomplishi}
a repeal by implication.” City of Sand Springs v. Dep't of Pub. Welfare, 1980 OK
36, 608 P.2d 1139, 1151. Given the weighty nature of the fundamental rights
involved, we require a clearer statement of legislative intent if that intent was to
bar all attempts to vacate a termination of parental rights on the ground of un-
avoidable casualty after thirty days. Prior cases examining the intersection of
particular provisions of the children’s code with the general pleading code are in
accord. Matter of Meekins, 1976 OK CIV APP 32, 554 P.2d 872, 876 (holding that
a “special statute” disallowing modification of termination orders found in Title
10 “did nothing to affect the general law as it involved vacation of judgments” in
Title 12). Cf. Inre H.R.T., 2013 OK CIV APP 114, n.2, 362 P.3d 666, 669 (analyz-
ing a motion to vacate an order terminating parental rights “under 12 0.S.2011
§ 1031.1.%).

The Unavoidability of the Casualty
116 The conclusion of the prior section does not end our inquiry, however. The
trial court did not simply dismiss Ms. Burk’s petition as untimely but proceeded
to hear evidence and deny the request on its merits, finding the casualty in ques-
tion was “avoidable.” With this conclusion, we agree.
917 It is critical to frame the issue before us properly. As Ms. Burk argued

below, and insists on appeal, it was her inability to log in and appear the morning



of pretrial that constituted the relevant unavoidable casualty. This framing mis-
construes the statute in question and unnecessarily limits the court’s discretion.
The issue is not limited to whether an unavoidable casualty caused an inability
to appear but includes whether the casualty caused the adverse judgment. Lind-
sey v. Goodman, 1916 OK 487, 1 0, 157 P. 344, 344 (“When ‘unavoidable casu-
alty or misfortune’ is alleged, the facts must be so stated as to make it appear
that no reasonable or proper diligence or care could have prevented the trial or
judgment; that is, that the party complaining is not himself guilty of any laches.”)
(syllabus of the Court); Sabin v. Sunset Gardens Co., 1938 OK 574, 9 0, 85 P.2d
294 (“In a proceeding to vacate default judgment on the grounds of unavoidable
casualty and misfortune, the complaining party must be free from any negligence
in allowing such default to be taken, and must show that no reasonable or proper
diligence or care could have prevented the trial or judgment.”) (syllabus of the
Court). In terms of this case, the question is not whether Ms. Burk’s internet
connection issues were unavoidable, a fact we need not question here,? but
whether this presumably unavoidable event was the cause of the judgment she
seeks to vacate.

918 The testimony at the hearing suggests the judgment could have been pre-
vented had Ms. Burk acted with any diligence whatsoever after she missed the

pretrial hearing. Ms. Burk testified that she had received a message from her

2 Of course, the trial judge was the arbiter of the truthfulness of Ms. Burk’s self-
interested testimony that she was unable to log in, a fact which could not be otherwise
verified. For purposes of this appeal, we presume that the trial court believed Ms. Burk’s
testimony in this regard.



DHS contact the day of the hearing or the day after, asking her to contact him
regarding what had occurred, but that she “didn’t see any reason to communi-
cate with him further.” On cross-examination, the state elicited that Ms. Burk
had not attempted to attend in person or to call her counsel, her DHS worker, or
the court on the day of the pretrial or at any time in the following few days.
Instead, Ms. Burk waited more than two months before informing the court that
she had been prevented from appearing. And the order actually terminating Ms.
Burk’s rights was held in abeyance until the morning of the previously-scheduled
trial, in the event Ms. Burk actually appeared to contest the termination. She
again failed to appear. Where a judgment is caused not by the alleged unavoid-
able casualty itself, but by a litigant’s failure to act with diligence in response to
that alleged casualty, it is within the trial court’s discretion to deny a request to
vacate.3
Due Process Argument

119 Ms. Burk also argues that, even if her failure to personally appear at the
hearing constituted “consent” to termination, the law still requires a “meaningful
hearing” of the matter, and the court failed to provide her with due process be-

cause it conducted an inadequate hearing.*

3 We further note that the trial court could have based its decision on the fact that,
contrary to the applicable statutory requirements, the petition to vacate here failed to pro-
vide a “defense to the action.” 12 0.S.2011, § 1033. Although the standard is substantial
compliance, a request to vacate must still “contain|] all the averments” required under the
requisite statute. Yeagley v. Brewer, 1976 OK CIV APP 30, § 7, 551 P.2d 312. Thus, the trial
court’s order denying the request to vacate could also be affirmed on this ground.

4 Ms. Burk did not raise this issue in her petition to vacate, but she did raise it in a
later-filed “reply to state’s oral argument at trial [on the motion to vacate].” Given the nature
of the fundamental rights involved, we will treat the issue as preserved.
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920 Ms. Burk is correct that the law does not create or recognize a “default”
termination.5 The “consent to termination” that arises from failure to appear is
essentially a stipulation that grounds exist that could support termination, ra-
ther than a complete relinquishment of parental rights or a stipulation that ter-
mination is in the best interest of the child. In re HM.W., 2013 OK 44, q 3, 304
P.3d 738. The state must still prove all required elements for termination. Id. 6.
921 InInreHR.T, 2013 OK CIV APP 114, 362 P.3d 666, a two-judge majority
held that a failure to appear for a pretrial hearing in termination of parental
rights proceeding does not, by itself, constitute grounds for granting a termina-
tion order.6 The burden of proof remains with the state, and the record must still
show by clear and convincing evidence that the child’s best interest is served by
the termination of parental rights. There are substantial differences between In
re H.R.T. and the situation here, however. The court’s order in In re H.R.T. relied
entirely on the failure to appear at the pretrial hearing as the basis for termina-
tion. The court heard no testimony and made no findings as to grounds for ter-

mination or “best interests,” beyond the failure to appear. The court also issued

5 Although the parties and the court below reference the order in question as a “de-
fault” termination order, it was undeniably on the merits. The trial court held a hearing,
took evidence, and determined the legal issues in the case based on the available evidence.
Although it appears commonplace to mislabel a termination that occurs outside the pres-
ence of the parent as a “default termination,” we agree with other divisions of this court that
have rejected the label in this context. See In re J.C., 2010 OK CIV APP 138, n.1, 244 P.3d
793, 794.

6 The dissenting opinion in In re H.R.T. does not appear to dispute this principle but
notes that the parents’ 12 0.S. § 1031.1 motion did not raise any arguments regarding the
sufficiency of the evidence or due process. Because the motion was not filed within ten days
of the judgment, Judge Fischer argued that it did not toll the time to separately appeal these
issues, and hence the evidentiary and procedural arguments were beyond appellate review.
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its termination order immediately after the pretrial hearing, denying parents any
further opportunity to appear at trial or explain their absence. The situation in
another case relied on by Ms. Burk, Inre A.T., is similar. Inre A.T., 2011 OK CIV
APP 81, 9 3, 262 P.3d 386, 387 (“[Tlhe record fails to establish State presented
any evidence in support of the termination.”).
922 The situation here is quite different from these cases. The court heard ev-
idence at the pretrial hearing and did not immediately issue an order of termi-
nation. Instead, as noted above, the court delayed issuing its order until after
the trial date to give Ms. Burk an opportunity to appear. The court used the
correct form of order, stated the grounds for termination, which were the same
grounds alleged in the petition, and made a best-interest finding. These findings,
if supported by the evidence, are sufficient to show that the state met its burden.
923 Ms. Burk argues, however, that the court’s examination of the state’s wit-
ness at the pretrial, which lasts for some four pages of the relevant transcript,
was inadequate evidence to meet the statutory or constitutional requirements
for termination. Ms. Burk cites In re E.D.J., 2015 OK CIV APP 41, § 15, 348 P.3d
1098, as instructive. In that case, the court found:

This decision appears to be based on a brief statement or represen-

tation by State’s counsel, and it cannot be determined from the rec-

ord available what evidence the court based the ruling upon, since

there were no exhibits or testimony in the record showing the State

met its burden by clear and convincing evidence.
924 Again, this is not the situation here. The state’s witness was examined,

and the court’s order on the motion to vacate shows how its findings were based

on both this examination and the court file, with which the court was familiar,
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and which substantiates the court’s conclusion that the termination was proper.
Further, Ms. Burk’s counsel was present at the hearing and declined to ask any
questions whatsoever of the state’s witness, present any contrary witness, or
present any argument against termination.? It is practically impossible to have
held a hearing to the standard Ms. Burk suggests on appeal when Ms. Burk
herself failed to cooperate with her counsel below, and that counsel failed to
cross-examine the state’s witness or present any evidence. Ms. Burk essentially
suggests that due process requires the court to act as her advocate in her ab-
sence or to await the day, should it ever occur, that Ms. Burk elects to appear in
court. Due process makes no such demands.

925 AFFIRMED.

WISEMAN, P.J., and RAPP, J., concur.

March 23, 2022

7 This is not to fault Ms. Burk’s counsel, as it is clear from the record that she had
had no contact with Ms. Burk for more than six weeks, and there is nothing in the record
to suggest she had been expressly instructed to proceed in absentia.
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